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FEDERAL TRADE COWM SSI ON

[File No. 972-3255]

TrendMark Inc., et al.; Analysis to Aid Public Coment
AGENCY: Federal Trade Conmi ssion.

ACTI ON:  Proposed Consent Agreenent.

SUWARY: The consent agreenent in this matter settles all eged
violations of federal |aw prohibiting unfair or deceptive acts or
practices or unfair nethods of conpetition. The attached Analysis to
Aid Public Coment describes both the allegations in the draft
conpl ai nt that acconpanies the consent agreenent and the terns of the
consent order--enbodied in the consent agreenent--that would settle

t hese al | egati ons.

DATES: Conmments nust be received on or before Septenber 11, 1998.

ADDRESSES: Comments should be directed to: FTG Ofice of the Secretary,
Room 159, 6th St. and Pa. Ave., N W, Wshington, D.C 20580.

FOR FURTHER | NFORMATI ON CONTACT: M chael Bl oom or Ronal d Wal dman, New
York Regional Ofice, Federal Trade Conm ssion, 150 WIliam Street,
13th Floor, New York, N.Y. 10038-2603. (212) 264-1242.

SUPPLEMENTARY | NFORMATI ON: Pursuant to Section 6(f) of the Federal
Trade Conmm ssion Act, 38 Stat. 721, 15 U. S.C. 46 and Section 2.34 of
the Commi ssion's Rules of Practice (16 CFR 2.34), notice is hereby
given that the above-capti oned consent agreenent containing a consent
order to cease and desist, having been filed with and accepted, subject
to final approval, by the Comm ssion, has been placed on the public
record for a period
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of sixty (60) days. The followi ng Analysis to Aid Public Comrent
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describes the terns of the consent agreenent, and the allegations in
the conplaint. An electronic copy of the full text of the consent
agreenent package can be obtained fromthe FTC Hone Page (for June 25,
1998), on the Wrld Wde Wb, at "~ “http://ww.ftc. gov/os/
actions97.htm'"' A paper copy can be obtained fromthe FTC Public

Ref erence Room Room H 130, Sixth Street and Pennsyl vania Avenue, N W,
Washi ngton, D.C. 20580, either in person or by calling (202) 326-3627.
Public conmment is invited. Such comrents or views will be considered by
the Comm ssion and wll be available for inspection and copying at its
principal office in accordance with Section 4.9(b)(6)(ii) of the

Commi ssion's Rules of Practice (16 CFR 4.9(b)(6)(ii1)).

Anal ysis of Proposed Consent Order To Aid Public Conment

The Federal Trade Conm ssion has accepted, subject to fine
approval, an agreenent to a proposed consent order ( "~proposed order'")
from TrendMark Inc., also doing business as TrendMark | nternational
(" "TrendMark''), and its principals, WIliam MCormack and E. Robert
Gat es.

The proposed order has been placed on the public record for sixty
(60) days for receipt of comments by interested persons. Comments
received during this period will becone part of the public record.
After sixty (60) days, the Conm ssion will again review the agreenent
and comrents received and will decide whether it should wthdraw from
the agreenent or naeke final the agreenent's proposed order.

This matter concerns wei ght | oss products which were marketed by
t he proposed respondents via unsolicited conmmercial e-mail sent to
users of Anerica Online. The e-mail directed recipients to click on a
hyperlink that would then take themto TrendMark's website on the
Internet. Both the e-mail and Internet website nade various wei ght |oss
and health-related clai ns about respondents' Thin-Thin
Di et <SUP>TMK/ SUP> whi ch consi sted of two products-- Neur o-

Thi n<SUP>TM</ SUP> and Li po- Thi n<SUP>TM</ SUP>.

The Commi ssion's conplaint alleges that proposed respondents
engaged in deceptive advertising in violation of Sections 5 and 12 of
the FTC Act by nmaking unsubstantiated clains that: (1) Neuro-

Thi n<SUP>TM</ SUP> control s appetite; (2) taking Neuro-Thi n<SUP>TM/ SUP>
and Li po- Thi n<SUP>TM/ SUP> i n conbi nati on causes significant wei ght

| oss without a change in diet; (3) taking Neuro-Thi n<SUP>TM/ SUP> and
Li po- Thi n<SUP>TM</ SUP> i n conbi nati on causes | ong-term or permanent

wei ght | oss; (4) Lipo-Thi n<SUP>TM/ SUP> hel ps prevent the absorption of
i ngested fat; (5) Lipo-Thi n<SUP>TM</SUP> | owers LDL chol esterol and
boosts HDL chol esterol; (6) Lipo-Thi n<SUP>TM/ SUP> pronotes heal i ng of
ul cers and |l esions; (7) Lipo-Thi n<SUP>TM</ SUP> hel ps prevent irritable
bowel syndrone; (8) Lipo-Thi n<SUP>TM</ SUP> reduces |evels of uric acid
in the blood; (9) Lipo-Thi n<SUP>TM</ SUP> hel ps i nprove cardi ovascul ar
health; and (10) testinonials fromconsuners appearing in
advertisenments for the Thin-Thin Di et <SUP>TM</ SUP> reflect the typica
or ordinary experience of nmenbers of the public who use Neuro-

Thi n<SUP>TM</ SUP> and Li po- Thi n<SUP>TM</ SUP>. The conpl ai nt all eges
that the proposed respondents did not have a reasonabl e basis for these
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wei ght | oss and health-related clains. In addition, the conpl aint

al l eges that testinonials given by individuals on respondents' website
failed to disclose adequately that these individuals had materi al
connections with individuals marketing and profiting fromthe sal es off
Neur o- Thi n<SUP>TM/ SUP> and Li po- Thi n<SUP>TM/ SUP>.

The proposed respondents indicated that they neither possessed nor

were aware of any studies relating specifically to the Neuro-

Thi n<SUP>TM</ SUP> or Li po- Thi n<SUP>TM</ SUP> products. Moreover, the

pur ported support which proposed respondents did rely upon for the
above cl ai ns--studi es on individual conponents of Neuro-

Thi n<SUP>TM</ SUP> or Li po- Thi n<SUP>TM</ SUP>--di d not rel ate adequately
to their advertising clains. For exanple, nost of the studies that were
subm tted by the proposed respondents as support were test tube studies
and studies of rats. These studi es cannot be used as adequate support
for the therapeutic effects of Neuro-Thi n<SUP>TM/ SUP> and Li po-

Thi n<SUP>TM</ SUP> i n human bei ngs.

The conplaint further alleges that proposed respondents nade a
false claimthat clinical evidence proves that Neuro- Thi n<SUP>TM/ SUP>
and Li po- Thi n<SUP>TM/ SUP> cause users to | ose significant weight.

The proposed order contains provisions designed to renedy the
vi ol ations charged and to prevent proposed respondents from engaging in
simlar acts in the future.

Paragraph | of the proposed order prohibits proposed respondents
fromclaimng that Neuro-Thi n<SUP>TM</ SUP> and Li po- Thi n<SUP>TM/ SUP>
or any other product or program (1) controls appetite; (2) causes
significant weight | oss without a change in diet; (3) causes long-term
or permanent weight loss; (4) prevents or hel ps prevent the absorption
of ingested fat; (5) |lowers LDL chol esterol or boosts HDL chol esterol;
(6) pronotes healing of ulcers or lesions; (7) helps prevent irritable
bowel syndrone; (8) reduces levels of uric acid in the blood; and (9)
hel ps i nprove cardi ovascul ar health, unless, at the tine the
representation i s nade, proposed respondents possess and rely upon
conpetent and reliable scientific evidence that substantiates the
representati on.

Paragraph Il of the proposed order states that the proposed
respondents shall not represent, in any manner, expressly or by
inplication, that the experience represented by any user who gives a
testinonial or endorsenent of the product represents the typical or
ordi nary experience of nmenbers of the public who use the product,
unless: (a) at the tine it is nade, the proposed respondents possess
and rely upon conpetent and reliable scientific evidence that
substantiates the representation; or (b) the proposed respondents
di sclose, clearly and promnently, and in close proximty to the
testinonial or endorsenent, either: (1) what the generally expected
results would be for users of the product, or (2) the limted
applicability of the endorser's experience to what consuners nay
general ly expect to achieve, that is, that consuners should not expect
to experience simlar results.

Paragraph |11l of the proposed order prohibits proposed respondents
from maki ng any representation for Neuro-Thi n<SUP>TM/ SUP> and Li po-
Thi n<SUP>TM</ SUP> or any ot her food, drug, dietary supplenment, drug, or
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devi ce, about the health benefits, performance, or efficacy of such
product unless, at the tine the representation is made, proposed
respondents possess and rely upon conpetent and reliable scientific
evi dence that substantiates the representation.

Paragraph 1V of the proposed order prohibits proposed respondents
fromm srepresenting the existence, contents, validity, results,
conclusions, or interpretations of any test, study, or study.

Par agraph V of the proposed order requires the proposed respondents
to disclose, clearly and prom nently, a material connection, when one
exi sts, between a person providing an endorsenent for any product or
program and any respondent, or any individual or entity |abeling,
advertising, pronoting, offering for sale, selling, or distributing
such product or program

Par agraph VI of the proposed order provides that nothing in this
order shall prohibit proposed respondents from maki ng any
representati on about any drug pernmitted by the Food and Drug
Adm ni stration.

Paragraph VIl of the proposed order provides that nothing in this
order shall prohibit proposed respondents from maki ng any
representation for any product that is specifically permtted in
| abel ing for such product by regul ations pronul gated by the Food and
Drug
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Adm ni stration pursuant to the Nutrition Labeling and Education Act of
1990.

Paragraph VII1 of the proposed order contains record keeping
requirements for materials that substantiate, qualify, or contradict
covered clains and requires the proposed respondents to keep and
mai ntain all advertisenents and pronotional materials containing any
representation covered by the proposed order. In addition, paragraph IX
requires distribution of a copy of the consent order to current and
future officers and agents having responsibility with respect to the
subject matter of the order. Further, Paragraph X provides for
Conmmi ssion notification upon a change in the corporate respondent.

Par agraph Xl requires proposed respondents WIIiam MCornmack and E.
Robert Gates to notify the Conm ssion when either of them discontinues
his current business or enploynent and of an affiliation by either of
themw th any new busi nesses or enploynent. Paragraph Xl | of the
proposed order requires the proposed respondents to file a conpliance
report. Finally, paragraph Xlll of the proposed order provides for the
termnation of the order after twenty years under specified conditions.

The purpose of this analysis is to facilitate public comment on the
proposed order. It is not intended to constitute an offici al
interpretation of the agreenent and proposed order or to nodify in any
way their terns.

By direction of the Comm ssion.

Donald S. d ark,
Secretary.
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[ FR Doc. 98-18616 Filed 7-10-98; 8:45 am
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